North Carolina General Assembly - [ S835vc] SENATE BILL 835

GENERAL ASSEMBLY OF NORTH CAROLI NA
SESSI ON 1999

SESSI ON LAW 1999- 369
SENATE BI LL 835

AN ACT TO REVI SE THE LAW GOVERNI NG MERGERS, CONSCLI DATI ONS, AND
CONVERSI ONS AMONG BUSI NESS CORPORATI ONS, NONPROFI T
CORPORATI ONS, AND UNI NCORPORATED ENTI TI ES, | NCLUDI NG LI M TED
LIABILITY COWPAN ES AND PARTNERSH PS, FOR THE PURPOCSE OF
CONFORM NG THE LAWS W TH THOSE OF OTHER STATES AND MODERN
BUSI NESS PRACTI CES; TO ALLOW CONVERSI ON OF A MJUTUAL | NSURANCE
COVPANY TO A STOCK | NSURANCE COVPANY; AND TO PERM T HOVEOWNER
ASSOCI ATI ONS TO DI STRI BUTE SURPLUS FUNDS

The CGeneral Assenbly of North Carolina enacts:

PART |. CORPORATI ONS.
Section 1.1. G'S. 55-1-20(f) reads as rewritten:
"(f) Fhe A docunent submitted by
a donestic or foreign corporation or nonprofit corporation
must be execut ed:
(D By t he chai rman of t he board of

PAH + £ 2l +
A=~ ~ A= et oo oT romeT gt

S Of=ot=grt=me= di r ect ors
by another of its officers;

(2) If directors have not been selected or the
corporation has not been forned, by an incorporator; or
(3) If the <corporationis in the hands of a

receiver, trustee, or other court-appointed fiduciary, by
that fiduciary.

A docunent subnmitted by an unincorporated entity nmust be

executed by a person authorized to execute docunents (i ur suant
to GS. 57C-1-20(f) if the unincorporated entity is a donestic or
foreign limted liability conpany, (ii) pursuant to GS. 59-204
if the wunincorporated entity is a donestic or foreign limted

partnership, or (iii) pursuant to GS. 59-73.7(a)(4) if the

uni ncorporated entity is any other partnership as defined in G S.

59-36 whether or not forned under the laws of this State."
Section 1.2. G S. 55-1-40(9) reads as rewitten:

"(9) "Entity' includes (without I|imting the
meani ng of such termin Article 9) corporation and foreign
corporation; nonprofit corporation; pr of essi ona
corporation; Jlimted liability conpany: profit and
nonprofit uni ncor porated association; busi ness trust,

estate, partnership, trust, and two or nore persons having a
joint or common econom c interest; and state, United States,
and foreign governnent."

Section 1.3. G S. 55-1-40 is anended by adding the
following new subdivision, to be placed by the Codifier of
Statutes in the appropriate order, to read:

"(25a) “Unincorporated entity' means a

donmestic or foreign linmted liability conpany as defined in
G S. 57C-1-03, a domestic or foreign limted partnership as
defined in GS. 59-102, or any other partnership as defined
in GS. 59-36, whether or not formed under the laws of this

State, including a registered limted liability partnership
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as defined in G S. 59-32 and any other limted liability

partnership forned under a law other than the laws of this

____ State.”
Section 1.4. G'S. 55-4-05 reads as rewitten:
"§ 55-4-05. Real property records.

(a) Whenever the name of any domestic or foreign
corporation holding title to real property in this State is
changed wupon anendnent to the articles of incorporation or
whenever title to its real property in this State is
arster+ed vested by operation of |aw
in another entity upon fFefrger—ef—two—e+—FBFeE
€e+poFratens— nerger, consolidation, or conversion of
the corporation, a certificate reciting saeh—ehange
o+—+tFafRs+e+ the name change., nerger, consolidation,
or conversion shall be recorded in the office of the register
of deeds of the county where the property lies, or if the
property is located in nore than one county, then in each county
where any portion of the property lies.

(b) The Secretary of State shall adopt uniformcertificates
to be furnished for registration in accordance with this section
In the case of a foreign corporation, a simlar certificate by
any conpetent authority of the jurisdiction of incorporation may
be registered in accordance with this section.

(c) The «certificate required by this section shall be
recorded by the register of deeds in the sane manner as deeds,
and for the same fees, but no formalities as to acknow edgenent,
probate, or approval by any other officer shall be required. The
former name of the corporation holding title to the real property
bef ore the aFereert—or—RE+ge+ nane change,
nerger, consolidation, or conversion shall appear in the
"Grantor' index, and the areReed new nane
of the corporation or the nane of the other entity hol di ng
title to the real property by virtue of the arerdrert—e+
Be4=ge= NEerger, consolidation, or conversion shal
appear in the “Grantee' index."

Section 1.5. G S. 55-9-01(b)(1) reads as rewitten:

"(1) " Busi ness conbination' includes any nerger or
consolidation of a corporation with or into any other
€coFpoFatof— corporation or any

uni ncorporated entity, or the sale or lease of all or

any substantial part of the corporation's assets to, or any

paynment, sale or lease to the corporation or any subsidiary

t hereof in exchange for securities of the corporation of any

assets (except assets having an aggregate fair market val ue

of less than five mllion dollars ($5,000,000)) of any other
entity."
Section 1.6. G 'S. 55-9-04(d) reads as rewitten:

"(d) Not hi ng contained in this Article shall be construed
to relieve any other entity fromany fiduciary obligation inmposed

by |aw. This Article shall be broadly construed so as to be
applicable to any transaction reasonably calculated to avoid the
application of t he provi sions hereof including, wi t hout

limtation, any nmerger or other recapitalization, initiated by or
for the benefit of an other entity that owns nore than twenty
percent (20% of the voting shares, which would reincorporate a
corporation wunder the laws of another Si=gri=g=—
state or which would reorganize a corporation as an
uni ncorporated entity."
Section 1.7. G S. 55-11-06(a)(4) reads as rewitten:
"(4) A proceedi ng pendi ng by or agai nst any

Page 2 of 40

file:/\\sosweb02\vol 1\l nternet\wwwsi te\corporati ons\north%20carolina%20general %20ass...  9/29/2004



North Carolina General Assembly - [ S835vc] SENATE BILL 835

corporation party to the nmerger nay be continued as if the
merger did not occur or the surviving corporation may be
substituted in the proceeding for the corporation whose
exi stence ceased;".
Section 1.8. Article 11 of Chapter 55 of the General
Statutes is anended by adding a new section to read:
"§ 55-11-10. Merger with unincorporated entity.
a As used in this section, “business entity' neans a
donestic corporation as defined in GS. 55-1-40 includin a
rof essional corporation as defined in GS. 55B-2 a foreign
corporation as defined in GS. 55-1-40 (including a foreign
pr of essi onal corporation as defined in GS. 55B-16), a donestic
or foreign nonprofit corporation as defined in G S. 55A-1-40. a
donestic or foreign linted liability conpany as defined in G S.
57C-1-03, a donestic or foreign |limted partnership as defined in
G S. 59-102, and any other partnership as defined in GS. 59-36
whether or not fornmed under the laws of this State (includin a
registered linmted liability partnership as defined in G S. 59-32

and any limted liability partnership formed under a |aw other
than the laws of this State).

(b) One or nore domestic corporations nmay nerge with one
or nore unincorporated entities and. if desired. one or nore
foreign corporations. donestic nonprofit corporations. or foreign
nonprofit corporations if:

(1) The nerger is pernmitted by the |aws

of the state or country governing the organization and
i nt ernal affairs of each other nerging business entity;

and

(2) Each nerging donestic corporation and
each other nerging business entity conply Wi th t he

requirenents of this section and, to the extent applicable,
t he | aws referred to in subdivision (1) of this
subsecti on.

(c) Each nergi ng donmestic corporation and each other

nerging business entity shall approve a witten plan of nerger
cont ai ni ng:
(1) For each nerging business entity, its

nane, type of business entity, and the state or country
whose | aws govern its organization and internal affairs;
2) The nanme of the nerging business
entity that shall survive the nerger:
(3) The ternms and conditions of the
ner ger ;
4 The manner and basis for converting
t he interests in each nerging business entity into

interests, obligations, or securities of the surviving
business entity or into cash or other property in whole or
in part: and

(5) If the surviving business entity is a
donmestic corporation. any anendnents to its articles of
incorporation that are to be nande in connection with the
ner ger.
The plan of nerger may contain other provisions relating

to the nerger.
In the case of a donestic corporation, approval of the

plan of merger requires that the plan of merger be adopted by its
board of directors as provided in GS. 55-11-03 and. unless

sharehol der approval is not required under subsection (g) of G S
55-11-03. be approved by its shareholders as provided in G S. 55-

11-03. In the case of each other nerging business entity, the
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plan of nerger nust be approved in accordance with the |aws of
the state or country governing the organization and interna

affairs of that nmerging business entity.

After a plan of nerger has been approved by a donestic
corporation but before the articles of nerger becone effective,
the plan of nmerger (i) may be anended as provided in the plan of
ner ger or i nmay be abandoned (subject to an contractua
rights) as provided in the plan of nerger or, if there is no such
provision, as deternmined by the board of directors without
further sharehol der action.

(d) After a plan of nerger has been approved by each
nerging donestic corporation and each other nerging business
entity as provided in subsection (¢) of this section, the
surviving business entity shall deliver articles of nerger to the
Secretary of State for filing. The articles of merger shall set
forth:

(1) The plan of nmerger:;

(2) For each nerging business entity, its
nane, type of business entity, and the state or country

whose | aws govern its organization and internal affairs;

(3) The nane and address of the surviving
busi ness entity:
(4) A statement that the plan of nerqger

has been approved by each nergi ng business entity in the

manner required by |aw, and

(5) The effective date and tinme of nerger
if it is not to be effective at the tine of filing of the

articles of nerger.

If the plan of merger is amended or abandoned before the
articles of nerger becone effective, the surviving business
entity pronptly shall deliver to the Secretary of State for
filing an anmendnent to the articles of nerger reflecting the

amendnent or abandonnment of the plan of nerger.

Certificates of nerger shall also be registered as
provided in GS. 47-18.1.
e A nmerger takes effect when the articles of nerger
becone effective. When a nerger takes effect:
) Each other nerging business entity

nerges into the surviving business entity and the separate
existence of each nerging business entity except t he
surviving business entity ceases:

(2) The title to all real estate and
other property owned by each nmerging business entity is
vested in the surviving business entity without reversion or
i npai r nent ;

(3) The surviving business entity has al
liabilities of each nerging business entity;

(4) A proceeding pending by or against
any nerging business entity may be continued as if the
nerger did not occur. or the surviving business entity nay

be substituted in the proceeding for a nerging business
entity whose separate existence ceases in the nerger:;

(5) If a donestic corporation is the
surviving business entity, its articles of incorporation
shal | be anended to the extent provided in the plan of
ner ger ;

(6) The interests in each nmer gi ng

business entity that are to be converted into interests,
obligations. or securities of the surviving business entity
or into the right to receive cash or other property are
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thereupon so converted, and the former holders of the
interests are entitled only to the rights provided to them
in the articles of nerger or. in the case of forner holders
of shares in a donestic corporation, any rights they nmay
have under Article 13 of this Chapter; and
(7) If the surviving business entity is

not a donmestic corporation, the surviving business entity is
deenmed to agree that it will pronptly pay to the dissenting

sharehol ders of any nerging donestic corporation the anount,
if any, to which they are entitled under Article 13 of this

Chapter and otherwise to conply with the requirenents of
Article 13 as if it were a surviving donestic corporation in
the nmerger.
The nerger shall not affect the liability or absence of
liability of any holder of an interest in a nerging business

entity for any acts, omissions, or obligations of any nerging
business entity made or incurred prior to the effectiveness of
the nerger. The cessation of separate existence of a nerging

business entity in the merger shall not constitute a dissolution
or termnation of the nmerging business entity.

If the surviving business entity is not a donmestic

limted liability conpany., a donestic corporation, a donestic
nonprofit corporation. or a donestic linmted partnership. when
the nerger takes effect the surviving business entity is
deened:

[GAN Jo agree that it may be served with

process in this State in any proceeding for enforcenent of
(i) any obligation of any nerging donestic limted liability

conpany, donestic cor poration, donestic nonprofit
cor poration, donestic limted partnership, or ot her
partnership as defined in GS. 59-36 that is fornmed under
the laws of this State. (ii) the rights of dissenting
shareholders of any nmerging donestic corporation under
Article 13 of this Chapter, and (iii) any obligation of the
surviving business entity arising fromthe nerger; and
(2) If the surviving business entity does

not have a registered agent in this State, to have appointed
the Secretary of State as its reqgistered agent for service

of process in any such proceeding until such tine as the
surviving business entity appoints a registered agent in
this State. Service on the Secretary of State of any such
process shall be nade by delivering to and leaving with the
Secretary of State or with any clerk authorized by the
Secretary of State to accept service of process, duplicate

copies of such process. Upon receipt of service of process
on behalf of a surviving business entity, the Secretary of

State shall imediately mail a copy of the process by
registered or certified mail. return receipt requested. to
the surviving business entity at its address shown in the
articles of nerger or. if an application for a certificate

of withdrawal by reason of merger has been filed, at the

addr ess for service of process cont ai ned in t hat
applicati on.
f) This section does not apply to a nerger that does not

include a nmerging unincorporated entity."
Section 1.9. G S. 55-15-21 reads as rewitten:

"8 55-15-21. Wthdrawal of foreign corporation by reason of a
FeFgefF— nerger., consol i dation, or
conversi on.

(a) \Whenever t+he—separate—existerece—of a
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foreign corporation authorized to transact business in this State
ceases |its separate existence as a result of a statutory

merger or consolidation permitted by the laws of the state

or country under which it was incorporated, or converts into
another entity as permitted by those Iaws, the surviving

eo-petet==ef+ Or resulting entity shal
apply for a certificate of wi t hdr awal for t he

we+-gee fOreign corporation by delivering

to the Secretary of State for filing a copy of the articles of
nmerger, consolidation or conversion or a certificate
reciting t he facts of the nerger, consolidation, or
conversion, duly authenticated by the Secretary of State or
other official having custody of corporate records in the state

or country under the laws of which such stettt-ery—erger

WSS Sfiact=arel foreign corporation was
i ncorporat ed. If the surviving eet-peigi=—ea

or resulting entity is not authorized to transact business
in this State the articles ef——gi=ges= Or

certificate nust be acconpani ed by an application which nust set

forth:
(1) The nane of eaech—rerged the

foreign corporation authorized to transact business in
this Stete—ard—the State, the type of
entity and nanme of t he survi ving

eot-peofat==e# Or resulting entity, and
a statenent that the surviving eeiet-gui=—e

or resulting entity is not authorized to transact
business in this State;

(2) Faat- A statenent that
the surviving ee+perat+er or resulting
entity consents that service of process based upon any
cause of action arising in this State, or arising out of
busi ness transacted in this State, during t he tinme

each—ppged t he foreign corporation
was authorized to transact business in this State my

thereafter be nade ew=—see Sttt DY
service thereof on the Secretary of State;
(3) A nmailing address to which the Secretary of

State may mail a copy of any process served on him under
subdi vision (a)(2); and

(4) A commitment to notify the Secretary of State
in the future of any change in its mailing address.
(b) If the Secretary of State finds that the articles

of—pp=ge+= Or certificate and the application for
withdrawal , if required, ee#espe conform

to law e the Secretary of State shall

(1) Endor se on t he articles o=
—ferger or certificate and the application for
withdrawal, if required, the word "filed' and the hour, day,

mont h and year of the filing thereof;

(2) File the articl es ef—rerge+ or

certificate and the application, if required;

(3) Issue a certificate of withdrawal; and
(4) Send to t he GG
eSf=peof=ert==e# SUIrviving or resulting entity or
its representative the certificate of withdrawal, together
with the exact or conforned copy of the application, if
required, affixed thereto.”
PART 1. NONPROFI T CORPORATI ONS.

Section 2.1. G S. 55A-1-20(f) reads as rewitten:
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"(f) Re A docunent submitted by
a donmestic or foreign corporation or business corporation
shall be executed
(1) By the presiding officer of the board of
directors of—a——-deorestte——or—Fcretgh

eet-pet-et==of— Dy its president, or by another of its

of ficers;

(2) If directors have not been selected or the
corporation has not been forned, by an incorporator; or

(3) If the corporationis in the hands of a

receiver, trustee, or other court-appointed fiduciary, by
that fiduciary.

A docunent submitted by an unincorporated entity nust be
executed by a person authorized to execute docunents (i) pursuant
to G S. 57C-1-20(f) if the unincorporated entity is a donmestic or
foreign limted liability conpan i ursuant to GS. 59-204

if the unincorporated entity is a donestic or foreign limted
partnership, or (iii) pursuant to GS. 59-73.7(a)(4) if the

uni ncorporated entity is any other partnership as defined in G S.
59-36 whether or not fornmed under the laws of this State."
Section 2.2. G S. 55A-1-40 is anended by adding the
foll owi ng new subdi vision to read
"(25a) “Uni ncorporated entity' means  a
donestic or foreign limted liability conpany as defined in

G S. 57C-1-03, a donestic or foreign linmted partnership as

defined in G S. 59-102, or any other partnership as defined

in GS. 59-36, whether or not forned under the laws of this

State, including a registered linmted liability partnership

as defined in GS. 59-32 and any other linited liability

partnership formed under a law other than the laws of this
____ State.”
Section 2.3. G S. 55A-4-05 reads as rewitten:
"8§ 55A-4-05. Real property records.

(a) Whenever the nane of any donestic or foreign
corporation holding title to real property in this State is
changed wupon anendnent to the articles of incorporation or
whenever title to its real property in this State is
ettt Vested by operation of |aw
in another entity upon fFerger—ef—itwo—e+—rBFeE
€e+poFratens— nerger. consolidation, or conversion of
the corporation, a certificate reciting the eharge—e+
t+ansfer~ nane change, nerger, consolidation, or
conversion shall be recorded by the corporation or its
successor in the office of the register of deeds of the county
where the property lies, or if the property is located in nore
than one county, then in each county where any portion of the
property lies.

(b) The Secretary of State shall adopt uniformcertificates
to be furnished for recording in accordance with this section
In the <case of a foreign corporation, a sinmlar certificate by
any conpetent authority of the jurisdiction of incorporation my
be recorded in accordance with this section.

(c) The certificate required by this section shall be
recorded by the register of deeds in the sane manner as deeds,
and for the same fees, but no fornmalities as to acknow edgenent,
probate, or approval by any other officer shall be required. The
former name of the corporation holding title to the real property
before the arererert—or—Re+rge+ nane change,
nerger, consolidation, or conversion shall appear in the
"Grantor' index, and the amerded new nane
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of the corporation or the nane of the other entity hol ding
title to the real property by virtue of the arererert—e+
AFe+ger nerger, consolidation, or conversion shal
appear in the “Grantee' index."

Section 2.4. G S. 55A-11-02 reads as rewitten:
"8 55A-11- 02. Limtations on nergers by
charitable or religious corporations.

(a) Wthout the prior approval of the superior court in a
proceeding in which the Attorney General has been given witten
notice, a charitable or religious corporation my nerge only
Wit h:

(1) A charitable or religious corporation

(2) A foreign corporation that would qualify under
this Chapter as a charitable or religious corporation;

(3) A wholly owned foreign or donestic corporation

(business or nonprofit) which is not a charitable or
religious corporation, or an unincorporated entity,
provided the <charitable or religious corporation is the
Srishfimiyepiepi S f=grb==e#» SUIVi VOr in the

nerger and continues to be a charitable or religious

corporation after the nerger; or

(4) A busi ness or nonprofit corporation (foreign

or donestic) other than a charitable or religious
corporation, or an unincorporated entity, provided
that: (i) on or prior to the effective date of the nerger,
assets with a value equal to the greater of the fair market
value of the net tangible and intangible assets (including
goodwi I I') of the charitable or religious corporation or the
fair market value of the charitable or religious corporation
if it were to be operated as a business concern are
transferred or conveyed to one or more persons who would
have received its assets under G S. 55A-14-03(a)(1l) and (2)
had it dissolved; (ii) it shall return, transfer or convey
any assets held by it upon condition requiring return,
transfer or conveyance, which condition occurs by reason of
the nmerger, in accordance with such condition; and (iii) the
merger is approved by a mpjority of directors of the
charitable or religious corporation who are not and will not
becone sewpers nenbers., as "nenber' is

defined in GS. 55A-1-40(16) or G S. 57C-1-03, partners,

limted partners., or shareholders in or directors,

managers, officers, enployees, agents, or consultants

of the suw-vRg—e6FpoFratien— Survivor

in the merger.

(b) At least 20 days before consunmati on of any nerger of a
charitable or religious corporation pursuant to subdivision
(a)(4) of this section, notice, including a copy of the proposed
pl an of merger, shall be delivered to the Attorney GCeneral

(c) Wthout the prior witten consent of the Attorney
Ceneral, or approval of the superior court in a proceeding in
which the Attorney General has been given notice, no nenber of a
charitable or religious corporation may receive or retain any
property as a result of a nerger other than &
wesesl=e an i nterest as a nenber as _“nmenber' is
defi ned in GS.55A-1-40(16), in the Oy
eet=pofet=e@=— survi vor of the merger. The Attorney
General nmay consent to the transaction, or the «court shal
approve the transaction, if it is fair and not contrary to the
public interest.”

Section 2.5. G S. 55A-11-05(a)(4) reads as rewitten:
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"(4) A proceedi ng pendi ng by or against any
corporation party to the nmerger nay be continued as if the
merger did not occur or the surviving corporation may be
substituted in the proceeding for the corporation whose
exi stence ceased; and".

Section 2.6. G S. 55A-11-07 reads as rewitten:
"§ 55A-11-07. Bequests, devises, and gifts.

Any bequest, devise, gift, grant, or prom se contained in a
will or ot her i nstrument of donation, subscription, or
conveyance, that is made to a constituent corporation and that
takes effect or remains payable after the nerger, inures to the
Sty ——C- O eFatof survivor in t he
nerger unless the wll or other instrunent ot herw se
specifically provides."

Section 2.7. Article 11 of Chapter 55A of the General

Statutes is amended by adding a new section to read:
"§ 55A-11-09. Merger with unincorporated entity.

a As used in this section, "business entity' neans a
donestic corporation as defined in GS. 55-1-40 includin a
prof essional corporation as defined in GS.55B-2), a foreign
corporation as defined in G S. 55-1-40 (including a foreign
prof essi onal corporation as defined in G S. 55B-16), a donestic
or foreign nonprofit corporation as defined in G S. 55A-1-40, a
donestic or foreign limted liability conpany as defined in G S.

57C-1-03, a donestic or foreign linmted partnership as defined in
G S. 59-102, and any other partnership as defined in GS. 59-36
whet her or not formed under the laws of this State (includin a
registered linmted liability partnership as defined in G S. 59-32
and any limted liability partnership formed under a law other
than the laws of this State).

(b) One or nore donestic nonprofit corporations may
nerge with one or nore unincorporated entities and. if desired.
one or nore foreign nonprofit corporations, domestic business
corporations, or foreign business corporations if:

[GAN The nmerger is pernmitted by the |aws
of the state or country governing the organization and
i nt ernal affairs of each of the other nerging business
entities:

(2) Each nerging donestic nonprofit
corporation and each other nmerging business entity conply
with the requirenents of this section and. to the extent

applicable, the laws referred to in subdivision (1) of this
subsection; and
(3) The nerger conplies with G S. 55A-11-

02, if applicable.

C Each nerging donestic nonprofit corporation and each
other nerging business entity shall approve a witten plan of
ner ger cont ai ni ng:

1) For each nmerging business entity, its
nane. type of business entity, and the state or country

whose | aws govern its organization and internal affairs;

(2) The nane of the nerging business
entity that shall survive the nerger;
(3) The ternms and conditions of the
ner ger ;
(4) The manner and basis for converting
t he interests in each nerging business entity into

interests, obligations, or securities of the surviving
business entity or into cash or other property in whole or
in part; and
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(5) If the surviving business entity is a
donestic nonprofit corporation, any anendnents to its

articles of incorporation that are to be made in connection
with the nmerqger.
The plan of nmerger may contain other provisions relating
to the nerger.
In the case of a donestic nonprofit corporation, approva
of the plan of nmerger requires that the plan of nmerger be adopted

as provided in G S. 55A-11-03. In the case of each other nerging
business entity, the plan of nerger nust be approved in

accordance with the laws of the state or country governing the
organi zation and internal affairs of such nerging business
entity.

After a plan of nerger has been approved by a donestic
nonprofit corporation but before the articles of nerger becone

effective the plan of nerger (i nmay be amended as provided in
t he lan of nerger, or (ii may be abandoned (subject to an
contractual rights) as provided in the plan of nerger or, if

there is no such provision, as determned by the board of
directors.

(d) After a plan of nmerger has been approved by each
nerging donestic nonprofit corporation and each other nerging
business entity as provided in subsection (c) of this section
t he surviving business entity shall deliver articles of nerger to
the Secretary of State for filing. The articles of nerger shal
set forth:

(BN The plan of nerger:;

(2) For each nerging business entity, its
nane. type of business entity, and the state or country

whose | aws govern its organization and internal affairs;
(3) The nane and address of the surviving
busi ness entity:
4 A statenent that the plan of nerger
has been approved by each nergi ng business entity in the
manner required by |aw, and

(5) The effective date and tinme of nerger
if it is not to be effective at the tine of filing of the

articles of nerqger.

If the plan of nmerger is anended or abandoned before the
articles of nerger becone effective, the surviving business
entity pronptly shall deliver to the Secretary of State for
filing an anendnent to the articles of nmerger reflecting the
anendnent or abandonment of the plan of nerger.

Certificates of nerger shall also be registered as

provided in GS. 47-18.1.
(e) A nmerger takes effect when the articles of nerger

becone effective. When a nerger takes effect:
1) Each other nerging business entity
nerges into the surviving business entity and the separate
existence of each nerging business entity except the
surviving business entity ceases;
(2) The title to all real estate and
other property owned by each nmerging business entity is

vested in the surviving business entity without reversion or

i npai r nent ;
(3) The surviving business entity has al
liabilities of each nmerging business entity;
(4) A proceeding pending by or against

any nerging business entity may be continued as if the
nerger did not occur, or the surviving business entity my
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be substituted in the proceeding for a merging business
entity whose separate existence ceases in the nerger

(5) If a domestic nonprofit corporation
is t he surviving business entity, its articles of
i ncorporation shall be anended to the extent provided in the
plan of nerqger:

(6) The interests in each ner gi ng
business entity that are to be converted into interests,

obligations, or securities of the surviving business entity
or into the right to receive cash or other property are

t hereupon so converted, and the former holders of the
interests are entitled only to the rights provided to them
in the articles of nerger or. in the case of forner holders
of shares in a donestic business corporation. any rights
they may have under Article 13 of Chapter 55 of the Genera
Statutes; and

(7) If the surviving business entity is

not a donestic business corporation, the surviving business
entity is deened to agree that it will pronptly pay to the

di ssenting shareholders of any nerging donestic business
corporation the anmpunt, if any, to which they are entitled
under Article 13 of Chapter 55 of the General Statutes and
otherwise to conply with the requirenents of Article 13 as
if it were a surviving donestic business corporation in the
ner ger.

The nerger shall not affect the liability or absence of
liability of any holder of an interest in a nerging business

entity for any acts, onissions, or obligations of any nerging
business entity nmade or incurred prior to the effectiveness of
the nerger. The cessation of separate existence of a nerging
business entity in the nerger shall not constitute a dissolution
or termnation of the nerqging business entity.

If the surviving business entity is not a domestic
limted liability conpany, a donestic business corporation, a
donesti c nonprofit cor poration, or a donesti c limted
partnershi p, when the nmerger takes effect the surviving business

entity is deened:
(1) To agree that it may be served with

process in this State in any proceeding for enforcenent of
(i) any obligation of any nmerging donestic linmted liability
conpany, donmestic business corporation. donestic nonprofit
cor poration, donesti c limted partnership, or ot her
partnership as defined in G S. 59-36 that is fornmed under
the laws of this State, (ii) the rights of dissenting
shareholders of any nerging donestic business corporation

under Article 13 of Chapter 55 of the General Statutes, and
(iii) any obligation of the surviving business entity

arising fromthe nmerger; and

(2) If the surviving business entity does
not have a reqgistered agent in this State. to have appointed
the Secretary of State as its registered agent for service

of process in any such proceeding until such time as the
surviving business entity appoints a registered agent in

this State. Service on the Secretary of State of any such
process shall be nade by delivering to and leaving with the
Secretary of State or with any clerk authorized by the
Secretary of State to accept service of process, duplicate
copies of such process. Upon receipt of service of process
on behalf of a surviving business entity, the Secretary of

State shall imediately nmail a copy of the process by
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registered or certified mail, return receipt requested, to
the surviving business entity at its address shown in the
articles of nerger or. if an application for a certificate
of withdrawal by reason of nerger has been filed, at the

addr ess for service of process cont ai ned in t hat
application.
f This section does not apply to a nerger that does

not include a nerging unincorporated entity."
Section 2.8. G S. 55A-15-21 reads as rewitten:

"8§ 55A-15-21. Wthdrawal of foreign corporation by reason of
a +#efFge+— nerger, consolidation, or
conversion.
(a) \Whenever the—separate—ex-stence—o+ a
foreign corporation authorized to conduct affairs in this State
ceases its separate existence as a result of a statutory
nmerger or consolidation permtted by the laws of the state
or country under which it was incorporated, or converts into

another entity as permtted by those laws, the surviving
eolpedepi=maix Or resulting entity shal

apply for a certificate of w thdrawal for e

we+ged the foreign corporation by delivering to

the Secretary of State for filing a copy of the articles of
merger, consolidation, or conversion or a certificate
reciting t he facts of the nerger, consolidation, or
conversion duly authenticated by the secretary of state or
other official having custody of corporate records in the state
or country under the | aws of whi Ch SrerelammSingrinttim@rmymfmgpesn

OO —Cifepgdegg= | he foreign corporation was

i hcorporat ed. If the surviving or resulting entity
eoFporat+of i S not authorized to conduct affairs

in this State, the articles e+—werger or

certificate shall be acconpani ed by an application which nust set

forth:
(D The nane of eaeh—kpiged the
foreign corporation authorized to conduct affairs in
this Seei=e—gueet State, the type of entity
and t he name of t he survi vi ng
eet-potet==e# Or resulting entity, and

a statement that the surviving eerperatien
or resulting entity is not authorized to conduct

affairs in this State;

(2) Fhat A statenent that
the surviving ee+perat+er Or resulting
entity consents that service of process based upon any
cause of action arising in this State, or arising out of
affairs conduct ed in this State, during t he tinme

eeeh—er-gett t he foreign corporation
was authorized to <conduct affairs in this State my

thereafter be nmade ev—sueh—eorporatenr by
service thereof on the Secretary of State;

(3) A nmailing address to which the Secretary of
State nmay mail a copy of any process served on him under
subdi vision (a)(2) of this section; and

(4) A conmitnent to notify the Secretary of State
in the future of any change in its mailing address.
(b) If the Secretary of State finds that the articles

ef—ppi=get= Or certificate and the application for
wi thdrawal , if required, eesFe+rs conform
to law the Secretary of State shall
(1D Endor se on t he articles of
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—_—pefge+ or certificate and the application for
withdrawal, if required, the word "filed', and the hour,
day, nonth, and year of filing thereof;

(2) File the articles e+—rerger or

certificate and the application, if required;

(3) Issue a certificate of w thdrawal; and
(4) Send to t he a2
eol-pof-ert==e# SUrviving or resulting entity or
its representative the certificate of withdrawal, together
with the exact or conforned copy of the application, if
required, affixed thereto."
PART 11l. LIMTED LIABILITY COVPANI ES.

Section 3.1. GS. 57C-1-20(f) reads as rewitten:
"(f) Fhe A docunent submitted by
a donestic or foreign limted liability conpany nust be
execut ed:

(1) By a nmanager of e——edones i ©
=ev-eigm» t he |inmted liability conpany;
(2) I f managers have not been selected, or if the

limted liability conpany does not have a nmanager other than
a menber, by any memnber;

(3) If the limted liability conpany has not been
formed, by an organi zer; or
(4) If the limted liability conmpany is in the

hands of a receiver, trustee, or other court-appointed
fiduciary, by that fiduciary.
A docunent submitted by a business entity other than a

donestic or foreign linmted liability conpany must be executed by
a person authorized to execute docunents (i ursuant to G S. 55-

1-20(f) if the business entity is a corporation or foreign
corporation, (ii) pursuant to G S. 55A-1-20(f) if the business
entity is a donmestic or foreign nonprofit corporation, (iii)
pursuant to G S. 59-204 if the business entity is a donestic or
foreign limted partnership, or (iv) pursuant to G S. 59-
73.7(a) (4 if the business entity is any other art ner shi as
defined in G S. 59-36 whether or not fornmed under the |aws of
this State."

Section 3.2. G S. 57C-1-03 is anended by adding a new
subdi vision to read

"(3a) Business entity. -- A corporation
(including a professional corporation as defined in G S. 55B-
2 a foreign corporation (including a foreign professiona

corporation as defined in G S. 55B-16), a donestic or

foreign nonprofit corporation as defined in G S. 55A-1-40, a
donestic or foreign limted liability conpany, a domestic or
foreign limted partnership as defined in GS. 59-102, or
any other partnership as defined in GS. 59-36 whether or
not formed under the laws of this State (including a
registered limted liability partnership as defined in G S
59-32 and any other linited liability partnership forned
under a |law other than the laws of this State."
Section 3.3. G S. 57C-1-03(15) reads as rewitten:

"(15) Menbership interest or i nterest. - -
“== | n the context of a menber of a
limted liability conpany, the terns nmean all of a
menber's rights in the linited liability conpany, including
without Ilimtation the menber's share of the profits and
losses of the limted Iliability conpany, the right to
receive distributions of the Ilimted liability conpany

assets, any right to vote, and any right to participate in
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managenent . "
Section 3.4. GS. 57C-2-20(a) reads as rewitten:

"(a) One or nore persons may organize a limted liability
conmpany by delivering executed articles of organization to the
Secretary of State for filing. Alimted liability conpany
may also be formed through the conversion of another business
entity pursuant to Part 1 of Article 9A of this Chapter."

Section 3.5.(a) G S. 57C-2-34 reads as rewitten:
"§ 57C-2-34. Real property records.

(a) Whenever the nanme of any donestic or foreign limted
l[iability conmpany holding title to real property in this State is
changed upon anmendnent to its articles of organization or
whenever title to its real property in this State is
+ronsterred vested by operation of |aw
in another entity upon #eges= NEr ger,
consolidation, or conversion Of e —E—i -
the limted liability ORI
conpany, a certificate reciting the el etrgem—Ey=

==—eeed=ed= nane change, nerger, consolidation, or
conversion shall be recorded in the office of the register of

deeds of the county where the property lies, or if the property
is located in nore than one county, then in each county where any
portion of the property lies.

(b) The Secretary of State shall adopt uniformcertificates
to be furnished for registration in accordance with this section.
In the case of a foreign limted liability conmpany, a sinlar
certificate by any conpetent authority of the jurisdiction of
organi zati on may be registered in accordance with this section.

(c) The certificate required by this section shall be
recorded by the register of deeds in the sane manner as deeds,
and for the sane fees, but no formalities as to acknow edgement,
probate, or approval by any other officer shall be required. The
former name of the limted liability conpany holding title to the
real property before the odeeaekitsatmm———ga=

nane change, nerger, consolidation, or conversion shal
appear in the "Grantor' index, and the e-ewmeee

new narme of the limted liability conmpany or the nane
of the other entity holding title to the real property by
virtue of the aFeRdFERt—EF—REFgEF~ NErQEr,
consolidation, or conversion, as applicable, shall appear in
the “~Grantee' index."

Section 3.5.(b) Section 3 of S.L. 1999-189 is repeal ed.

Section 3.6. G S. 57C-7-12 reads as rewitten:
"§ b57C-7-12. Wthdrawal of limted liability conpany
by reason of a Weget== Bl ger,
consolidation, or conversion.

(a) \Whenever i=re—aeptri-pi-t—ti=si-aee—et 2a

foreign limted liability company authorized to transact business
inthis State ceases its separate existence as a result of
a statutory #erger nerger., consolidation., or
conversion permtted by the laws of the state or country
under which it was organi zed, or converts into another type of
entity as pernmtted by those laws, the surviving or
resulting entity shall apply for a certificate of wthdrawa
for the we+sgee foreign limted liability conpany
by delivering to the Secretary of State for filing a copy of the
articles of wme+ges= nerger, consolidation, or
conversion or a certificate reciting the facts of the nerger,
consolidation, or conversion, duly authenticated by the
Secretary of State or other official having custody of Ilimted
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liability conmpany records in the state or country under the |aws
of which sueh—statdtory—rerger the foreign
limted liability conpany was efeeted—
organi zed. If the surviving or resulting entity is
not authorized to transact business in this State, the articles
e—met-ge+t= Or certificate nmust be acconpani ed by
an application which nust set forth:
(D The nanme of eeeh———Er-ageet
the foreign limted liability conpany authorized to
transact busi ness in this Stete—ahd
State the type of entity and nane of the
survi vi ng or resulting i ama
entity, and a statement that the surviving or
resulting entity is not authorized to transact business
inthis State;
(2) +et= A statenent that
the surviving or resulting entity consents that
service of process based upon any cause of action arising in
this State, or arising out of business transacted in this
St at e, during t he time each—-~erged
the foreign limted liability conpany was authorized
to transact business in this State, may thereafter be nmade
, ) o7 bt
by service thereof on the Secretary of State;
(3) A nmailing address to which the Secretary of
State nmay mail a copy of any process served on him under
subdi vision (a)(2) of this section; and

(4) A conmitnent to notify the Secretary of State
in the future of any change in its mailing address.
(b) If the Secretary of State finds that the articles

ofF—rerger or certificate and the application for
withdrawal , if required, eenferws conform
to law, the Secretary of State shall

(D Endor se on t he articles o
—f=ge+= Or certificate and the application for
withdrawal , if required, the word “filed' and the hour, day,

nmont h, and year of filing thereof;
(2) File the articles ef—pgyges Or
certificate and the application, if required;
(3) Issue a certificate of wthdrawal; and
(4) Send to the #oteeh—titi-t-ed—tt-abitity

———eoRpaRy SuUrviving or resulting entity or its
representative the certificate of withdrawal, together wth

the exact or confornmed copy of the application, if required,
affixed thereto."
Section 3.7. Article 9 of Chapter 57C of the GCenera
Statutes is repealed. Chapter 57C of the General Statutes is
anended by adding a new Article to read:
"ARTI CLE 9A.
"Conversion and Merger

"Part 1. Conversions.
"§ 57C-9A-01. Conversion.
a A donestic limted liability conpany nmay convert to
a donestic limted partnership pursuant to Part 10A of Article 5

of Chapter 59 of the General Statutes.
(b) Aforeignlimted liability conpany. a donestic or

foreign limted partnership as defined in GS. 59-102, or any
other partnership as defined in G S. 59-36 whether or not forned
under the laws of this State (including a registered limted
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liability partnership as defined in GS. 59-32 and any other
limted liability partnership forned under a |law other than the

laws of this State) may convert to a donestic limted liability
conpany if:

(1) The converting business entity
complies with the requirenents of this Part: and

(2) If the converting business entity is
a foreign limted liability conpany, a foreign limted
partnership, or other partnership as defined in G S. 59-36

whose organization and internal affairs are governed by a
law other than the laws of this State, the conversion is

permtted by the laws of the state or country governing the
organi zation and internal affairs of the converting business
entity and the converting business entity conplies wth
t hose | aws.
"8 57C-9A-02. Plan of conversion.
(a) The holders of the interests in the converting

business entity shall approve a witten plan of conversion

cont ai ni ng:
(1) The nanme of the resulting donestic

limted liability conpany into which the converting business
entity shall convert:

(2) The terns and conditions of the
conversion; and

(3) The manner and basis for converting

t he interests in the converting business entity into
interests, obligations, or securities of the resulting
donestic limted liability conpany or into cash or other

property in whole or in part.

The plan of conversion may also contain other provisions
relating to the conversion.

(b) In the case of a donestic limted partnership or
other partnership as defined in G S. 59-36 whose organi zation and
internal affairs are governed by the laws of this State, the plan
of conversion must be approved in the manner provided for the

approval of such a conversion in a witten partnership agreenent
that is binding on all the partners or, if there is no such

provi sion, by the unani nbus consent of all the partners. In the
case of a foreignlimted liability conpany, a foreign limted
partnership, or other partnership as defined in GS. 59-36 whose
organi zation and internal affairs are governed by a law other
than the laws of this State, the plan of conversion nust be
approved in_ accordance with the laws of the state or country
governing the organization and internal affairs of the converting
busi ness entity.

C After a plan of conversion has been approved as
provided in subsection (b) of this section, but before articles
of organization for the resulting donestic limted liability
conpany becone effective, the plan of conversion may be anended
or abandoned to the extent provided in the pl an of
conversion.

"8 b57C 9A-03. Filing of articles of organization by

converting business entity.

a After a plan of conversion has been approved by the
converting business entity as provided in GS. 57C9A-02, the
converting business entity shall deliver articles of organization
to the Secretary of State for filing. In addition to the matters
required or permtted by GS. 57C2-21, the articles of
organi zation shall state:

(1) That the donestic limted liability
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conpan is being forned pursuant to a conversion of another
busi ness entity;

(2) The nane of the converting business
entity, its type of business entity, and the state or

country whose laws govern its organization and interna
affairs: and

(3) That a plan of conversion has been
approved by the converting business entity as required by

| aw.

If the plan of conversion is abandoned before the
articles of organization becone effective, the converting
business entity pronptly shall deliver to the Secretary of State
for filing an anendnent to the articles of organization
reflecting the abandonnment of the plan of conversion

(b) The conversion takes effect when the articles of

organi zati on becone effective.
C The converting business entity shall furnish a co

of the plan of conversion, on request and without cost, to any
nenber or partner (whether general or limted) of the convertin

busi ness entity.
(d) Certificates of conversion shall also be registered
as provided in GS. 47-18.1.
"8§ 57C-9A-04. Effects of conversion.
When the conversion takes effect:

(1) The converting business entity ceases
its prior form of organization and continues in existence as

the resulting donestic limted liability conpany:
(2) The title to all real estate and

other property owned by the converting business entity
continues vested in the resulting donestic limted liability
conpany without reversion or inpairnent:;

(3) Al liabilities of the converting
business entity continue as liabilities of the resulting
donestic limted liability conpany;

4 A proceeding pending by or against

the converting business entity may be continued as if the
conversion did not occur; and

(5) The interests in the converting
business entity that are to be converted into interests,
obligations, or securities of the resulting donestic limted
liability conpany or into the right to receive cash or other
property are thereupon so converted, and the forner holders
of interests in the converting business entity are entitled
only to the rights provided in the plan of conversion.
The conversion shall not affect the liability or absence
of liability of any holder of an interest in the converting
business entity for any acts, om ssions, or obligations of the
converting business entity mnmade or incurred prior to t he
effecti veness of the conversion. The cessation of the existence
of the converting business entity in its prior form of

organi zation in the conversion shall not constitute a dissolution

or termnation of the converting business entity.
"Part 2. Mer ger.

"8 57C-9A-05. Merger.
A donestic limted liability conpany may nerge with one
or nore other donestic limted liability conpanies or other
busi ness entities if:
(1) The nerger is pernitted by the |aws
of the state or country governing the organization and
i nt ernal affairs of each other nerging business entity;
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and
(2) Each nerging donestic limted
liability conpany and each other nmerging business entity
conply with the requirenents of this Part and, to the extent
applicable, the laws referred to in subdivision (1) of this
section.
"8 57C-9A-06. Plan of nerger.
a Each nerging donestic limted liability conpany and

each other nmerging business entity shall approve a witten plan
of nmerger containing:
(1) For each nerging business entity, its

nane. type of business entity, and the state or country
whose | aws govern its organization and internal affairs:

(2) The nanme of the nerging business
entity that shall survive the nerger;
(3) The ternms and conditions of the
ner ger ;
4 The manner and basis for converting
the interests in each nerging business entity into

interests, obligations, or securities of the surviving
business entity or into cash or other property in whole or
in part: and

(5) If the surviving business entity is a
donestic limted liability conpany, any amendnents to its
articles of organization that are to be made in connection
with the nerqger.

The plan of nerger may contain other provisions relating
to the nerger.

(b) In the case of a nmerging donestic limted liability
conpany, the plan of nerger nust be approved in the manner
provided in its articles of organization or a witten operating
agreenent for approval of a nmerger with the type of business
entity contenplated in the plan of nerger, or, if there is no
provi sion, by the unani nbus consent of its nenbers. In the case
of each other nmerging business entity, the plan of nmerger nmust be
approved in accordance with the laws of the state or country
governing the organization and internal affairs of the nerging

busi ness entity.
(c) After a plan of nmerger has been approved by a

domestic limted liability conpany but before the articles of
nerger becone effective. the plan of merger (i) may be anended as

rovided in the plan of nerger, or (ii may be abandoned (subj ect
to any contractual rights) as provided in the plan of nerger,

articles of organization, or witten operating agreenent or, if
not so provided, as deternmined by the nmanagers of the donestic
limted liability conpany in accordance wth GS. 57C- 3-

20(b) .
"8 57C-9A-07. Articles of nerqger

(a) After a plan of nmerger has been approved by each
nmerging donestic limted liability conpany and each other nerging
business entity as provided in GS. 57C9A-06, the surviving

business entity shall deliver articles of nerger to the Secretary
of State for filing. The articles of nerger shall set forth:

(1) The plan of nerger:;
(2) For each nerging business entity, its

nane. type of business entity, and the state or country
whose | aws govern its organization and internal affairs;

(3) The nanme and address of the surviving
busi ness entity:
(4) A statenent that the plan of nerger
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has been approved by each nerging business entity in the
manner required by law, and

(5) The effective date and tinme of the
nerger if it is not to be effective at the tinme of filing of
the articles of nerger.
If the plan of nmerger is anended or abandoned before the

articles of nerger becone effective, the surviving business
entity pronptly shall deliver to the Secretary of State for
filing an anmendnent to the articles of nerger reflecting the
anendnent or abandonnent of the plan of nerger

(b) A nerger takes effect when the articles of nerger
beconme effective.

(c) Certificates of nmerger shall also be registered as
provided in GS. 47-18.1.
"8 57C-9A-08. Effects of nmerger.

(a) Wien the nerger takes effect:

(1) Each other nmerging business entity
nerges into the surviving business entit and the separate

existence of each nmerging business entity, except the
surviving business entity ceases;

(2) The title to all real estate and
other property owned by each nerging business entity is
vested in the surviving business entity without reversion or
i npai r nent ;

(3) The surviving business entity has al
liabilities of each nmerging business entity;

(4) A proceeding pending by or against
any nerging business entity may be continued as if the

nerger did not occur, or the surviving business entity may
be substituted in the proceeding for a nerging business
entity whose separate existence ceases in the nerger;

(5) If a donestic limted liability
conpan is the surviving business entit its articles of
organi zati on shall be anended to the extent provided in the
plan of merger;

(6) The interests in each ner gi ng
business entity that are to be converted into interests,
obligations, or securities of the surviving business entity
or into the right to receive cash or other property are
t hereupon so converted, and the forner holders of the
interests are entitled only to the rights provided to them
in the articles of nmerger or, in the case of forner holders
of shares in a donestic corporation, any rights they nmay

have under Article 13 of Chapter 55 of the General Statutes:;

and

(7) If the surviving business entity is
not a donestic corporation, the surviving business entity is
deened to agree that it will pronptly pay to the dissenting

sharehol ders of any nmerging donestic corporation the anpunt,
if any. to which they are entitled under Article 13 of
Chapter 55 of the General Statutes and otherwise to conply
with the requirements of Article 13 as if it were a
surviving donestic corporation in the nmerger.

The nerger shall not affect the liability or absence of
liability of any holder of an interest in a nerging business
entity for any acts, onmissions, or obligations of any nerging
business entity nmade or incurred prior to the effectiveness of
the nerger. The cessation of separate existence of a nerging
business entity in the nmerger shall not constitute a dissolution

or termnation of that nerging business entity.
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If the surviving business entity is not a donestic
limted liability conpany, a donestic corporation, a donestic
nonprofit corporation, or a donestic linmted partnership when the
nerger takes effect. the surviving business entity is deened:

(1 To agree that it may be served with

process in this State in any proceeding for enforcenent of
i any obligation of any nerqging donestic limted liabilit
conmpany, donesti c cor poration, donesti c nonprofit
cor poration, donesti c limted partnership, or ot her
partnership as defined in GS. 59-36 that is fornmed under
the laws of this State. (ii) the rights of dissenting
shareholders of any nerging donestic corporation under
Article 13 of Chapter 55 of the General Statutes. and (iii)
any obligation of the surviving business entity arising from
t he nerger; and

(2) If the surviving business entity does
not have a registered agent in this State, to have appointed

the Secretary of State as its registered agent for service
of process in any such proceeding until such tine as the

surviving business entity appoints a registered agent in
this State. Service on the Secretary of State of any such
process shall be nade by delivering to and leaving with the
Secretary of State or with any clerk authorized by the
Secretary of State to accept service of process, duplicate

copies of such process. Upon receipt of service of process

on behalf of a surviving business entity, the Secretary of
State shall inmmediately mail a copy of the process by

registered or certified mail, return receipt requested, to
the surviving business entity at its address shown in the
articles of nerger or. if an application for a certificate
of withdrawal by reason of nerger has been filed, at the
addr ess for service of process cont ai ned in t hat
application.”
PART |1V. PARTNERSHI PS.
Section 4.1. Article 2 of Chapter 59 of the GCenera
Statutes is anended by adding a new Part to read:
"Part 7. Conversion and Merger.
"8 59-73.1. Definitions.
As used in this Part:

(1) "Donestic partnership' neans a
partnership as defined in GS. 59-36 that is forned under
the laws of this State, including a reqgistered limted

liability partnership as defined in G S. 59-32, but

excluding a donmestic linmted partnership as defined in G S.
59-102.

(2) "Business entity' nmeans a donestic
corporation as defined in GS. 55-1-40 (including a
prof essional corporation as defined in GS. 55B-2), a
foreign corporation as defined in GS. 55-1-40 (including a
foreign professional corporation as defined in G S. 55B-16).
a donmestic or foreign nonprofit corporation as defined in
G S. 55A-1-40, a donestic or foreign limted liability
conpany as defined in G S. 57C-1-03, a donestic or foreign

limMted partnership as defined in GS. 59-102, a donestic

partnership, or any other partnership as defined in GS. 59-
36 formed under a law other than the laws of this State

(including a limted liability partnership).

(3) "Partnership' neans a partnership as
defined in GS. 59-36 whether or not fornmed under the |aws
of this State including a registered limted liability
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partnership and any other limted liability partnership
formed under a law other than the laws of this State but
excluding a donestic limted partnership as defined in G S.
59-102 and a foreign limted partnership as defined in G S.
59-102.

"8 59-73.2. Conversion of donestic partnership

A donestic partnership may convert to a donestic limted
liability conpany pursuant to Part 1 of Article 9A of Chapter 57C
of the GCeneral Statutes, or to a donestic linmted partnership

pursuant to Part 10A of Article 5 of Chapter 59 of the GCenera
St at ut es.

"§ 59-73.3. Merger.
A donestic partnership may nerge with one or nore other
donmestic partnerships or other business entities if:
(1) The nerger is permitted by |aws of

the state or country governing the organization and interna
affairs of each other nmerging business entity; and

(2) Each nerging donestic partnership and
each other nerging business entity conply with t he

requirenents of this Part and, to the extent applicable, the
laws referred to in subdivision (1) of this section
"8 59-73.4. Plan of nerger.
(a) Each nerqging donestic partnership and each other
nmergi ng business entity shall approve a witten plan of nerger

cont ai ni ng:
(1) For each nerqging business entity, its
nane, type of business entity, and the state or country

whose | aws govern its organization and internal affairs:;

(2) The nane of the nerging business
entity that shall survive the nerger
(3) The ternms and conditions of the

nerger: and
4 The manner and basis for converting

t he interests in each nerging business entity into

interests, obligations, or securities of the surviving

business entity or into cash or other property in whole or

in part.

The plan of nerger nmay contain other provisions relating
to the nerqger.

(b) In the case of a merging donestic partnership, the
plan of nmerger nust be approved in the manner provided in a
written partnership agreement that is binding on all the partners
for approval of a nerger with the type of business entity
contenplated in the plan of nmerger or, if there is no provision

by the unaninous consent of its partners. In the case of each
other nerging business entity, the plan of nerger nust be

approved in accordance with the laws of the state or country
governing the organization and internal affairs of such nerging
busi ness entity.

(c) After a plan of nerger has been approved by the

donestic partnership but before the articles of merger becone

effective the plan of nerger (i may be amended as provided in
the plan of nerger, or (ii) may be abandoned (subject to any
contractual rights as provided in the lan of nmerger or a

witten partnership agreenment that is binding on all the partners
or, if not so provided, as determ ned by the unani nbus consent of

the partners.
"8 59-73.5. Articles of nerger.

(a) After a plan of nmerger has been approved by each
nergi n donesti c art ner shi and each other nergin busi ness
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entity as provided in G S. 59-73.4, the surviving business entity

shall deliver articles of merger to the Secretary of State for
filing. The articles of nerger shall set forth:

(1) The plan of nerger:

(2) For each nerging business entity, its

nane. type of business entity., and the state or country
whose | aws govern its organization and internal affairs;

(3) The nane and address of the surviving
busi ness entity;
(4) A statenment that the plan of nmerger

has been approved by each nerging business entity in the
manner required by law, and

(5) The effective date and tinme of the
nerger if it is not to be effective at the tine of filing of
the articles of nmerger.

If the plan of nerger is anended or abandoned before the

articles of nmerger becone effective, the surviving business
entity pronptly shall deliver to the Secretary of State for

filing an anmendnent to the articles of nmerger reflecting the
anendnent or abandonment of the plan of nerger

(b) A nerger takes effect when the articles of nerger
beconme effective.

(c) Certificates of nerger shall also be registered as
provided in G S. 47-18.1.
"8§ 59-73.6. FEffects of nerger.

(a) Wien a nerger takes effect:

(BN Each other nerging business entity

nerges into the surviving business entity, and the separate
existence of each nerging business entity except t he

surviving business entity ceases;
(2) The title to all real estate and
other property owned by each nerging business entity is

vested in the surviving business entity without reversion or

i mpai rment ;

(3) The surviving business entity has al
liabilities of each nmerging business entity;

4 A proceeding pending by or against

any nerging business entity may be continued as if the
nerger did not occur. or the surviving business entity nmay
be substituted in the proceeding for a nerging business
entity whose separate existence ceases in the nmerger:

(5) The interests in each ner gi ng
business entity that are to be converted into interests,

obligations, or securities of the surviving business entity
or into the right to receive cash or other property are
thereupon so converted, and the former holders of the
interests in each nerging business entity are entitled only
to the rights provided to themin the articles of nmerger or

in the case of former holders of shares in a donestic
corporation (as defined in G S. 55-1-40). any rights they
may have under Article 13 of Chapter 55 of the Genera

Statutes; and

(6) If the surviving business entity is

not a donestic corporation, the surviving business entity is

deened to agree that it will pronptly pay to the dissenting
sharehol ders of any nerging donestic corporation the anpunt,

if any, to which they are entitled under Article 13 of
Chapter 55 of the General Statutes and otherwise to conply
with the requirenents of Article 13 as if it were a

surviving domestic corporation in the nmerger.
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The nmerger shall not affect the liability or absence of
liability of any holder of an interest in a nerging business

entity for any acts, onissions, or obligations of any nerging
business entity mnade or incurred prior to the effectiveness of
the nerger. The cessation of separate existence of a nerging
business entity shall not constitute a dissolution or term nation

of the nerging business entity.
If the surviving business entity is not a domestic
limted liability conpany, a donestic corporation, a donestic

nonprofit corporation, or a donmestic limted partnership when the
nerger takes effect, the surviving business entity is deened:

(BN To agree that it may be served with
process in this State in any proceeding for enforcenent of
(i) any obligation of any nmerging donestic linmted liability
conpany, donesti c cor poration, donesti c nonprofit
cor poration, donesti c limted partnership, or ot her

partnership as defined in GS. 59-36 that is forned under
the laws of this State, (ii) the rights of dissenting

shareholders of any nmerging donestic corporation under
Article 13 of Chapter 55 of the General Statutes, and (iii)
any obligation of the surviving business entity arising from
the merger: and

(2) If the surviving business entity does
not have a reqgistered agent in this State, to have appointed

the Secretary of State as its registered agent for service
of process in any such proceeding until such time as the

surviving business entity appoints a registered agent in
this State. Service on the Secretary of State of any such

process shall be nade by delivering to and leaving with the
Secretary of State or with any clerk authorized by the
Secretary of State to accept service of process, duplicate
copies of such process. Upon receipt of service of process

on behalf of a surviving business entity, the Secretary of
State shall imediately nail a copy of the process by

registered or certified mail, return receipt requested, to
the surviving business entity at its address shown in the
articles of nerger or, if an application for a certificate
of withdrawal by reason of nerger has been filed, at the
addr ess for service of process cont ai ned in t hat
application.
"8 59-73.7. Filing of docunents.
a To be entitled to filing by the Secretary of State
a_docunent submitted pursuant to this Part nust neet all of the

following requirenents:

(BN The docunent nust contain the
information required by this Part. |t mnmay contain other
information as well.

(2) The docunent nust be typewitten or
printed.

(3) The docunent nust be in the Endglish

| anguage.

(4) A docunent subnitted by a partnership
nmust be executed by a general partner of the partnership. A

document subnmitted by a business entity other than a
partnership nust be executed by a person authorized to
execute docunents (i) pursuant to G S. 55-1-20(f) if the
business entity is a donestic or foreign corporation, (ii)
pursuant to G S. 55A-1-20(f) if the business entity is a
donestic or foreign nonprofit corporation, (iii) pursuant to
GS.  57C-1-20(f) if the business entity is a donestic or
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foreign limted liability conpany, or (iv) pursuant to G S.
59-204 if the business entity is a donestic or foreign
limted partnership

(5) The person executing the docunent
nust sign it and state beneath or opposite the person's
signature., the person's nane and the capacity in which the

person _signs. Any signature on the docunment nmay be a

facsimle. The docunent may, but need not, contain an
acknowl edgnent, verification, or proof.
(6) The docunent nust be delivered to the

Ofice of the Secretary of State for filing and nust be
acconpanied by one exact or conformed copy and by the
required filing fee.

(b) A partnership nmay correct a docunent filed by the
Secretary of State pursuant to this Part if the docunent (i)
contains a statenent that is incorrect and was incorrect when the
document was filed or (ii) was defectivel execut ed attested
sealed, verified, or acknow edged.

A docunent is corrected by:
(1) Preparing articles of correction that

(i) describe the docunent (including its filing date) or
have attached to thema copy of the docunent, (ii) specify
the incorrect statenment and the reason it is incorrect or
the nmanner in which the execution was defective, and (iii)
correct the incorrect statenent or defective execution
and

(2) Delivering the articles of correction
to the Secretary of State for filing, acconpanied by one

exact or conformed copy and the required filing fee.

Articles of correction are effective on the effective
date of the docunent that is corrected except as to persons
relving on the uncorrected docunent and adversely affected by the
correction. As to those persons, articles of correction are
effective when fil ed.

C The Secretary of State shall collect the follow n

fees when the docunents described in this subsection are
submtted by a partnership to the Secretary of State for

filing:
Docunent Fee
Articles of Merger $50. 00
Articles of Correction $10. 00

The Secretary of State shall collect a fee of ten dollars
($10.00) each tine process is served on the Secretary of State
under this Part. The party to the proceeding causing service of
process is entitled to recover this fee as costs if the party

prevails in the proceeding.
The Secretary of State shall collect the following fees

for copying. conmparing. and certifying a copy of a docunent filed
by a partnership pursuant to this Part:

(1) One dollar ($1.00) a page for copying
or conparing a co to the original; and
(2) Five dollars ($5.00) for the
certificate.
d The Secretary of State shall uarantee the expedited

filing of a docunent upon receipt of the docunent in proper form
and the paynent of the required filing fee. The Secretary of

State may collect the following additional fees for the expedited
filing of a docunent received in good form
(1) Two hundred dollars ($200.00) for the

filing by the end of the sanme business day of a docunent
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received by 12:00 noon Eastern Standard Tine; and
(2) One hundred dollars 100.00) for the

filing of a docunment within 24 hours after receipt,

excl udi ng weekends and hol i days.

The Secretary of State shall not collect the fees all owed
in this subsection unless the person submtting the docunent for
filing requests an expedited filing and is informed by the
Secretary of State of the fees prior to the filing of the
document .

e Upon request, the Secretary of State shall rovi de
for the review of a docunent prior to its submission for filing
to determne whether it satisfies the requirenents of this Part.
Submi ssion of a docunent for review shall be acconpanied by the
proper fee and shall be in accordance with procedures adopted by
rule by the Secretary of State. The advisory review shall be

conpleted within 24 hours after subm ssion, excluding weekends
and holidays, unless the person submitting the docunent is
otherwise notified in accordance with procedures adopted by rule

by the Secretary of State fixing priority between subm ssions
under this subsection and filings under subsection (d) of this

secti on. Upon conpletion of the advisory review, the Secretary
of State shall notify the person submitting the docunent of any
deficiencies in the docunent that would prevent its filing.

(f) Except as provided in this subsection and in
subsection (b) of this section, a document accepted for filing is
effective:

) At the tinme of filing on the date it
is filed, as evidenced by the Secretary of State's date and
time endorsenent on the original docunent; or
(2) At the tinme specified in the docunent
as its effective tine on the date it is filed.
A docunent nmay specify a delayed effective tine and date,
and if it does so the docunent becones effective at the tinme and
date specified. If a delayed effective date but no tine is

specified, the docunent is effective at 11:59:59 p.m on that

dat e. A del ayed effective date for a docunent may not be later
than the 90th day after the date it is filed.

The fact that a docunent has becone effective under this
subsection does not determine its validity or invalidity or the
correctness or incorrectness of the information contained in the
docunent .

(q) If a docunent delivered to the Ofice of the
Secretary of State for filing satisfies the requirenents of this

Part, the Secretary of State shall file it. Docunents filed with

the Secretary of State pursuant to this Part nmay be maintained by
the Secretary either in their original formor in photographic,

mcrofilm optical disk nedia, or other reproduced form The
Secretary may make reproductions of docunents filed under this
Part, or under any predecessor act, by photographic, microfilm
optical di sk nedi a. or other nmeans of reproduction. and may
destroy the originals of those docunents reproduced.

The Secretary of State files a docunent by stanping or
otherwise endorsing "Filed' , together with the Secretary of

State's nane and official title and the date and tinme of filing,
on both the original and the docunent copy. After filing a

docunment, the Secretary of State shall deliver the docunent copy
to the partnership or its representative.

If the Secretary of State refuses to file a docunent, the
Secretary of State shall return it to the partnership or its

representative within five days after the docunent was received,
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together with a brief, witten explanation of the reason for
refusal. The Secretary of State nmmy correct apparent errors and
om ssions on a docunent submitted for filing if authorized to
make the corrections by the person subnitting the docunent for
filing. Prior to mmking the correction, the Secretary shal

confirm the authorization to nake the corrections according to

procedures adopted by rule.
The Secretary of State's duty is to review and file
documents that satisfy the requirements of this Part. The

Secretary of State's filing or refusing to file a docunent does
not :

(1) Affect the validity or invalidity of
the docunment in whole or part:

(2) Relate to the correctness or
i ncorrectness of information contained in the docunent;
or

(3) Create a presunption that t he

document is valid or invalid or that information contained

in the docunent is correct or incorrect.

(h) 1If the Secretary of State refuses to file a docunent
delivered to the Secretary of State's office for filing, the
person tendering the docunent for filing may. within 30 days
after the refusal. appeal the refusal to the Superior Court of
Wake County. The appeal is commenced by filing a petition wth

the court and with the Secretary of State requesting the court to

conpel the Secretary of State to file the docunent. The petition
shal | have attached to it the document to be filed and the

Secretary of State's explanation for the refusal to file. The
appeal to the Superior Court is not governed by Chapter 150B of
the General Statutes, the Adm nistrative Procedure Act, and the
court shall determ ne, based upon what is appropriate under the
circumst ances. any further notice and opportunity to be
hear d.

Upon consideration of the petition and any response made

by the Secretary of State, the court may, prior to entering fina
judgnent, order the Secretary of State to file the docunent or

take other action the court considers appropriate.
The court's final decision may be appealed as in other

civil proceedings.

(i) Acertificate attached to a copy of a docunent filed
by the Secretary of State. bearing the Secretary of State's
signature (which may be in facsimle) and the seal of office and
certifying that the copy is a true copy of the docunment, is

conclusive evidence that the original document is on file wth
the Secretary of State. A photographic, mcrofilm optical disk

nedia, or other reproduced copy of a docunent filed pursuant to
this Part or any predecessor act, when certified by t he

Secretary, shall be considered an original for all purposes and
is adm ssible in evidence in like manner as an ori gi nal

() A person comnits an offense if the person signs a
docunent the person knows is false in any material respect wth

intent that the docunent be delivered to the Secretary of State
for filing. An _offense under this subsection is a Class 1

nm sdeneanor.

(k) Whenever title to real property in this State held
by a partnership is vested by operation of law in another entity
upon nerger. consolidation. or conversion of the partnership. a
certificate reciting the nmerger, consolidation, or conversion
shal | be recorded in the office of the reqgister of deeds of the

county where the property is located, or if the property is
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located in nore than one county, then in each county where any
portion of the property is |ocated.

The Secretary of State shall adopt uniformcertificates
to be furnished for reqgistration in accordance wth this
subsecti on. In the case of a partnership forned under a |aw
other than the laws of this State. a simlar certificate by any

conpetent authority of the jurisdiction of organization may be
registered in accordance with this subsection
The certificate required by this subsection shall be

recorded by the register of deeds in the sane manner as deeds,
and for the sane fees, but no fornmalities as to acknow edgnent,

probate. or approval by any other officer shall be required. The
former nane of the partnership holding title to the real property
before the nerger. consolidation. or conversion shall appear in
the “~Gantor' i ndex and the nane of the other entity holding
title to t he real property by virtue of t he ner ger .,

consolidation., or conversion shall appear in the ~Grantee
i ndex. "

Section 4.2. G S. 59-102 is anended by adding a new
subdi vision to read
"(1la) "Business entity' nmeans a donestic
corporation as defined in GS. 55-1-40 (including, wthout
limtation. a professional corporation as defined in GS
55B-2), a foreign corporation as defined in G S. 55-1-40
(i ncl udi ng. without linmtation, a foreign professiona
corporation as defined in GS. 55B-16 a donestic or
foreign nonprofit corporation as defined in G S. 55A-1-40, a
donestic limted liability conpany as defined in GS. 57C 1-
03, a foreign limted liability conpany as defined in G S.
57C-1-03, a donestic limted partnership, a foreign limted
partnership. or any other partnership as defined in G S. 59-
36 whether or not forned under the laws of this State
includin a registered limted liabilit art ner shi as
defined in G S. 59-32 and any other limted liability
partnership formed under a |law other than the laws of this
State)."
Section 4.3. G S. 59-201 is anended by adding a new
subsection to read
"(d) Alimted partnership may also be fornmed through
the conversion of another business entity in accordance with Part
10A of this Article."
Section 4.4. G S. 59-204 reads as rewritten:
"8 59-204. Executi on of
Sef=i=f=maat=ee= docunents.
(a) Each certificate required by this Article to be filed
in the office of the Secretary of State shall be executed in the
foll owi ng manner:

(1) An original certificate of limted partnership
must be signed by all general partners;
(2) A certificate of anendnment nust be signed by at

| east one general partner and by each other partner
designated in the certificate as a new general partner; and

(3) A certificate of cancellation nust be signed by
all general partners.

Any other docunent subnmitted by a donestic or foreign
limted partnership for filing pursuant to this or any other
Chapter nust be signed by at | east one general part ner. Any
docunent submitted by a business entity other than a donestic or
foreign limted partnership nust be executed by a person
authorized to execute docunents (i ursuant to G S. 55-1-20(f
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if the business entity is a domestic or foreign corporation i

pursuant to G S. 55A-1-20(f) if the business entity is a donestic
or foreign nonprofit corporation, (iii) pursuant to GS. 57C1-
20(f) if the business entity is a donestic or foreign limted
liability conpany, or (iv) pursuant to G S. 59-73.7(a)(4) if the
business entity is a partnership as defined in G S. 59- 36.
whether or not formed under the laws of this State, other than a

donestic or foreign limted partnership
(b) Any person may signh a certificate by an attorney-in-

fact.

(bl) Any signature on any document authorized to be filed
with the Secretary of State under any provision of this Article
may be a facsimle.

(c) The execution of a certificate or anendnent by a
general partner constitutes an affirmation under the penalties of
perjury that the facts stated therein are true."

Section 4.5. G S. 59-206(a)(3a) reads as rewitten:

"(3a) Whenever the name of any donestic or foreign
limted partnership holding title to real property in this
State is changed upon anendnent to the certificate of
limted partnership, or whenever title to its rea
property is vested by operation of lawin another entity
upon nmerger. consolidation, or conversion of the donmestic or
foreign limted partnership, a certificate reciting the
herge—at—i==giad=e4= Nane change, nerger,
consolidation or conversion shall be recorded in the
office of the register of deeds of the county where the
property lies, or if the property is located in nmore than
one county, then in each county where any portion of the
property lies."

Section 4.6. G S. 59-206(a)(5) reads as rewitten:

"(5) The certificate required by this section shal
be recorded by the register of deeds in the same manner as
deeds, and for the sanme fees, but no formalities as to
acknow edgenent, probate, or approval by any other officer
shall be required. The former name of the donestic or
foreign |imted partnership holding title to the rea
property before the erereea= nane
change, nerger, consolidation, or conversion shal
appear in t he “Grantor' i ndex, and t he
aferded new nane of the donestic
or foreign |imted partnership or the nanme of the
other entity holding title to the real property by
virtue of t he EeE e ner ger,
consolidation, or conversion, as applicable, shal
appear in the "Grantee' index."

Section 4.7. Article 5 of Chapter 59 of the GCeneral

Statutes is anmended by adding a new section to read:
"§ 59-909. Wthdrawal of foreign limted partnership by
reason of a merger, consolidation, or conversion.

a Whenever a foreign linmted partnership authorized to
transact business in this State ceases its separate existence as
a result of a statutory nerger or consolidation pernitted by the
laws of the state or country under which it was organized, or

converts into another type of entity as permtted by those |aws,
the surviving or resulting entity shall apply for a certificate

of withdrawal for the foreign limted partnership by delivering
to the Secretary of State for filing a copy of the articles of
nerger . consolidation. or conversion or a certificate reciting

the facts of the nmerger, consolidation, or conversion, duly
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authenticated by the Secretary of State or other official havi ng

custody of Jlimted partnership records in the state or country
under the laws of which the foreign limted partnership was
or gani zed. If the surviving or resulting entity is not

aut horized to transact business in this State, the articles or
certificate nust be acconpanied by an application which nust set
forth:

[GAN The nanme of the foreign linited
partnership authorized to transact business in this State,
the type of entity and nane of the surviving or resulting
entity, and a statenent that the surviving or resulting
entity is not authorized to transact business in this
St at e

(2) A statenment that the surviving or
resulting entity consents that service of process based on

any cause of action arising in this State, or arising out of
business transacted in this State, during the time the
foreign linmted partnership was authorized to transact

business in this State, may thereafter be made by service
thereof on the Secretary of State;

(3) A miling address to which the
Secretary of State may mail a copy of any process served
upon the Secretary under subdivision (a)(2) of this section:

and

4 Acommitnent to notify the Secretary
of State in the future of any change in its mailing
addr ess.

b If the Secretary of State finds that the articles or
certificate and the application for withdrawal, if required,
conformto law, the Secretary of State shall

) Endorse on t he articles or
certificate and the application for withdrawal. if required.

the word “filed and the hour, day, nonth, and vyear of
filing thereof;

(2) File the articles or certificate and
the application, if required:

(3) Issue a certificate of withdrawal:
and

4) Send to the surviving or resulting

entity or its representative the certificate of w thdrawal,
t oget her with the exact or conforned copy of the
application, if required, affixed thereto."
Section 4.8. Article 5 of Chapter 59 of the GCeneral
Statutes is anmended by adding a new Part to read:
"Part 10A. Conversion and Merger.
"8 59-1007. Conversions.

(a) A donestic limted partnership nay convert to a
donestic limted liability conpany pursuant to Part 1 of Article
9A of Chapter 57C of the General Statutes.

(b) A donestic limted liability conpany as defined in
G S. 57C1-03, a foreign limted liability conpany as defined in
GS. 57C1-03, a foreign limted partnership, or any other
partnership as defined in G S. 59-36 whether or not forned under
the laws of this State, including a registered limted liability

partnership as defined in GS. 59-32, and any other limted
liability partnership fornmed under a law other than the l|laws of

this State, but excluding a donestic linmted partnership, may
convert to a donestic linmted partnership if:
(1) Such converting business entity

conplies with the requirenents of GS. 59-1008 and G S. 59-
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1009; and
(2) If the converting business entity is
a foreign limted liability conpany, a foreign limted

partnership. or other partnership as defined in GS. 59-36
whose organization and internal affairs are governed by a
law other than the laws of this State. the conversion is
permtted by laws of the state or country governing the
organi zation and internal affairs of the converting business

entity, and the converting business entity conplies with the
| aws.

"§ 59-1008. Plan of conversion
(a) The holders of the interests in the converting

business entity shall approve a witten plan of conversion
cont ai ni ng:
(1) The name of the resulting donestic

limted partnership into which the converting business
entity shall convert;

(2) The ternms and conditions of the
conversion; and

(3) The manner and basis for converting
t he interests in the converting business entity into
interests, obligations, or securities of the resulting
donmestic limted partnership or into cash or other property

in whole or in part.

The plan of conversion may contain other provisions
relating to the conversion.

b In the case of a donestic limted liability conpan
the plan of conversion must be approved in the nmanner provided
for approval of such a conversion in its articles of organization
or a witten operating agreenent or, if there is no such
provi sion, by the unani nbus consent of its nenbers. 1In the case
of a partnership as defined in G S. 59-36 whose organi zation and
internal affairs are governed by the laws of this State, the plan
of conversion nust be approved in the manner provided for the

approval of such a conversion in a witten partnership agreenent
that is binding on all the partners or, if there is no such

provision, by the unani nous consent of all the partners. In the
case of a foreignlimted liability conpany, a foreign limted

partnership, or other partnership as defined in GS. 59-36 whose
organi zation and internal affairs are governed by a law other
than the laws of this State. the plan of conversion must be
approved in accordance with the laws of the state or country
governing the organi zation and internal affairs of the converting

busi ness entity.

C After a plan of conversion has been approved as
provided in subsection (b) of this section, but before a
certificate of limted partnership for the resulting donestic
limted liability conpany becones effective, the plan of

conversion may be anended or abandoned to the extent provided in
the plan of conversion.
" 59-1009. Filing of certificate of limted artnersh
by converting business entity.

(a) After a plan of conversion has been approved by the
converting business entity as provided in G S. 59-1008, the

converting business entity shall deliver a certificate of limted
partnership to the Secretary of State for filing. In addition to

the matters required or permtted by GS. 59-201, the certificate
of limted partnership shall state:
(1 That the donestic linted partnership
is being fornmed pursuant to a conversion of another business
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entity;
(2) The nane of the converting business
entity, its type of business entity, and the state or
country whose laws govern its organization and interna
affairs; and
(3) That a plan of conversion has been
approved by the converting business entity in the nmanner
required by | aw
If the plan of conversion is abandoned before the
certificate of limted partnership becones effective, t he
converting business entity pronptly shall deliver to t he
Secretary of State for filing an anendnent to the certificate of
limted partnership reflecting the abandonnent of the plan of
conversi on.
(b) The conversion takes effect when the certificate of

limted partnership becones effective.
C The converting business entity shall furnish a co

of the plan of conversion, on request and without cost, to any
nenber or partner (whether general or limted) of the convertin

busi ness entity.

(d) Certificates of conversion shall also be registered
as provided in GS. 47-18.1.
"8§ 59-1010. Effects of conversion

(a) \When the conversion takes effect:

(1) The converting business entity ceases
its prior form of organization and continues in existence as
the resulting donestic limted partnership

(2) The title to all real estate and
other property owned by the converting business entity
conti nues vest ed in the resulting donestic limted
partnership without reversion or inpairnent:

(3) Al liabilities of the converting

business entity continue as liabilities of the resulting
donestic |limted partnership
(4) A proceeding pending by or against

the converting business entity may be continued as if the
conversion did not occur; and

(5) The interests in the converting
business entity that are to be converted into interests,
obligations. or securities of the resulting donestic

partnership or into the right to receive cash or other

property are thereupon so converted, and the forner holders

of interests in the converting business entity are entitled

only to the rights provided in the plan of conversion.

The conversion shall not affect the liability or absence
of liability of any holder of an interest in the converting
business entity for any acts, om ssions, or obligations of the
converting business entity mnmade or incurred prior to t he
effecti veness of the conversion. The cessation of the existence
of the converting business entity in its prior form of
organi zation in the conversion shall not constitute a dissolution
or termnation of the converting business entity.
"8 59-1011. Merger.

A donestic limted partnership nmay nerge with one or nore

other donestic linmited partnerships or other business entities
if:

(1) The nerger is permtted by the |aws
of the state or country governing the organization and
i nt er nal affairs of each other nerging business entity:
and

Page 31 of 40

file:/\\sosweb02\vol 1\l nternet\wwwsi te\corporati ons\north%20carolina%20general %20ass...  9/29/2004



North Carolina General Assembly - [ S835vc] SENATE BILL 835

(2) Each nerging donestic limted
partnership and each other nerging business entity conply

with the requirenents of GS. 59-1012 and G S. 59-1013, and,
to the extent applicable, the laws referred to in
subdi vision (1) of this section.
"§ 59-1012. Plan of nerger.
a Each nerging donestic limted partnershi and each

other nmerging business entity shall approve a witten plan of
ner ger cont ai ni ng:

(1) For each nerging business entity, its
nane. type of business entity, and the state or country
whose | aws govern its organization and internal affairs;

2) The nanme of the nerging business
entity that shall survive the nerger:
(3) The terns and conditions of the
ner ger ;
4 The manner and basis for converting
the interests in each nerging business entity into

interests, obligations, or securities of the surviving

business entity or into cash or other property in whole or

in part: and

(5) If the surviving business entity is a

donmestic limted partnership. any anmendnents to its

certificate of limted partnership that are to be nmde in

connection with the merger.

The plan of nmerger may contain other provisions relating
to the nerger.

(b) In the case of a nerging donestic linmted

partnership, the plan of nmerger nust be approved in the manner
provided in a witten partnership agreenent that is binding on

all the partners for approval of a merger with the type of
business entity contenplated in the plan of nerger or. if there
is no rovision, by the unani nbus consent of its partners. In

the case of each other nerging business entity, the plan of
nerger nust be approved in accordance with the laws of the state
or country governing the organization and internal affairs of the

ner gi ng business entity.
(c) After a plan of nerger has been approved by a

donestic limted partnership, but before the articles of nerger
become effective, the plan of nerger (i) may be anended as
provided in the plan of merger. or (ii) may be abandoned (subject
to any contractual rights) as provided in the plan of nerger or a
witten partnership agreenent that is binding on all the partners

or, if there is no such provision, as determ ned by the unani nous

consent of the partners.
"8 59-1013. Articles of nerger

(a) After a plan of nmerger has been approved by each
nerging donestic limted partnership and each other nerging
business entity as provided in GS. 59-1012, the surviving
business entity shall deliver articles of nerger to the Secretary
of State for filing. The articles of nerger shall set forth:

(1) The plan of nmerger:;
(2) For each nerging business entity, its

nane, type of business entity, and the state or country
whose | aws govern its organization and internal affairs:;

(3) The nane and address of the surviving
busi ness entity:
(4) A statement that the plan of nerqger

has been approved by each nerging business entity in the
manner required by |aw, and
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(5) The effective date and tinme of the
nerger if it is not to be effective at the tinme of filing of
the articles of nmerger.
If the plan of merger is anended or abandoned before the
articles of nerger becone effective, the surviving business
entity pronptly shall deliver to the Secretary of State for

filing an anendnent to the articles of nmerger reflecting the

amendnent or abandonnment of the plan of nerger.
b A nmerger takes effect when the articles of nerger

becone effective.
(c) Certificates of nmerger shall also be registered as
provided in GS. 47-18.1.
"8 59-1014. Effects of nerger.
(a) When the nerger takes effect:
(1) Each other nerging business entity
nerges into the surviving business entit and the separate

existence of each nerging business entity except t he

surviving business entity ceases;
(2) The title to all real estate and

other property owned by each nerging business entity is
vested in the surviving business entity wi thout reversion or

i npai r nent ;

(3) The surviving business entity has al
liabilities of each nergi ng business entity;

4 A proceeding pending by or against
an ner gi busi ness entity may be continued as if the

nerger did not occur, or the surviving business entity may
be substituted in the proceeding for a merging business
entity whose separate existence ceases in the nerger

(5) If a donestic limted partnership is
the surviving business entity. its certificate of Ilimted
partnership shall be anended to the extent provided in the
plan of merger;

(6) The interests in each ner gi ng

business entity that are to be converted into interests,

obligations, or securities of the surviving business entity
or into the right to receive cash or other property are

t hereupon so converted, and the former holders of the
interests are entitled only to the rights provided to them
in the articles of nerger or. in the case of forner holders
of shares in a donestic corporation as defined in GS. 55-1-
40, any rights they have under Article 13 of Chapter 55 of
the General Statutes; and
(n If the surviving business entity is

not a donestic corporation, the surviving business entity is

deened to agree that it will pronptly pay to the dissenting
sharehol ders of any nerging donestic corporation the anpunt,

if any, to which they are entitled under Article 13 of
Chapter 55 of the General Statutes and otherwise to conply
with the requirenents of Article 13 as if it were a

surviving domestic corporation in the nmerger.

The nerger shall not affect the liability or absence of
liability of any holder of an interest in a nerging business
entity for any acts, onissions, or obligations of any nerging

business equity made or incurred prior to the effectiveness of
the nmerger. The cessation of separate existence of a nerging

business entity in the nerger shall not constitute a dissolution
or termination of such nmerging business entity.
(b) If the surviving business entity is not a donestic

limted liability conpany, a donestic corporation, a domestic

Page 33 of 40

file:/\\sosweb02\vol 1\l nternet\wwwsi te\corporati ons\north%20carolina%20general %20ass...  9/29/2004



North Carolina General Assembly - [ S835vc] SENATE BILL 835

nonprofit corporation, or a donestic linmted partnership, when
the nmerger takes effect the surviving business entity is

deened:

[N To agree that it may be served with
process in this State in any proceeding for enforcenent of
(i) any obligation of any nerging donestic linmted liability
conmpany, donesti c cor poration, donesti c nonprofit
cor poration, donesti c limted partnership or ot her
partnership as defined in GS. 59-36 that is forned under
the laws of this State, (ii) the rights of dissenting
shareholders of any nerging donestic corporation under
Article 13 of Chapter 55 of the General Statutes, and (iii)
any obligation of the surviving business entity arising from
the nerger: and

(2) If the surviving business entity does

not have a registered agent in this State, to have appointed
the Secretary of State as its registered agent for service
of process in any such proceeding until such tinme as the

surviving business entity appoints a registered agent in
this State. Service on the Secretary of State of any such

process shall be nade by delivering to and leaving with the
Secretary of State or with any clerk authorized by the
Secretary of State to accept service of process. duplicate
copi es of such process. Upon receipt of service of process

on behalf of a surviving business entity, the Secretary of
State shall imediately nmail a copy of the process by

registered or certified mail, return receipt requested, to
the surviving business entity at its address shown in the

articles of nerger or., if an application for a certificate
of withdrawal by reason of nerger has been filed, at the
addr ess for service of process cont ai ned in t hat
application.”
PART V. CONFORM NG CHANGES.
Section 5.1. G S. 47-18.1 reads as rewritten:
"§ 47-18. 1. Regi stration of certificate of

corporate e & OISOt ErtimEr
nerger., consolidation, or conversion
(a) If title to real property in this State is

+arRsfer+ed vested by operation of |aw

in another entity upon the ferger—e+—eorRsotdation
H—i-wo—oe+—iBt-e—eoFperat-eRs— nerger, consolidation,

or conversion of an entity, such ++arsfesr
vesting is effective against lien creditors or purchasers
for a val uabl e consi derati on from t he
eotporat==ew cntity fornmerly owning the
property, only fromthe tine of registration of a certificate
t hereof as provided in this section, in the county where the | and
lies, or if the land is located in nore than one county, then in
each county where any portion of the land lies to be effective as
to the land in that county.

(b) The Secretary of State shall adopt uniformcertificates

of AFegef——e+———conrso—dator— ner ger

consol idation, or conversi on, to be f urni shed for
regi stration, and shall adopt such fees as are necessary for the
expense of such certification. | f t he

eet-poret=~e# entity involved is not a

domestic eetpPoretem=— entity, a sinilar
certificate by any competent authority in the jurisdiction of

i ncor poration or organization my be registered in
accordance with this section.
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(c) A certificate of the Secretary of State prepared in
accordance with this section shall be registered by the register
of deeds in the same manner as deeds, and for the sanme fees, but
no formalities as to acknow edgnent, probate, or approval by any
ot her of ficer shal | be required. The name of t he
eot-pete==ofr entity fornerly owning the
property shall appear in the "Grantor' index, and the nane of the
eo-pofat==e@ cntity owni ng the property by
virtue of the #eiegetmmp—g-enaet==cai==e® NEI ger
consol idation or conversion shall appear in the G antee'

i ndex. "

Section 5.2. G'S. 105-129.4(e) reads as rewitten:

"(e) Change in Omership of Business. -- The sale, nerger,
consol idation, conversion, acquisition, or bankruptcy of a
busi ness, or any transaction by which an existing business
refornmul ates itself as another business, does not create new
eligibility in a succeeding business with respect to credits for
which the predecessor was not eligible under this Article. A
successor business my, however, take any installnment of or
carried-over portion of a credit that its predecessor could have
taken if it had a tax liability. The acquisition of a business
is a new investnent that creates new eligibility in the acquiring
taxpayer under this Article if any of the following conditions
are net:

(1D The busi ness closed before it was acquired.

(2) The business was required to file a notice of
plant closing or nmass layoff under the federal Worker
Adj ustnent and Retraining Notification Act, 29 US.C. 8§
2102, before it was acquired.

(3) The business was acquired by its enployees
through an enployee stock option transaction or another
simlar nmechanism™

Section 5.3. G S. 105-129.27(d) reads as rewitten:

"(d) Change in Omership of Facility. -- The sale, nerger,

consolidation, conversion, acquisition, or bankruptcy of a
recycling facility, or any transaction by which the facility is
reformul ated as anot her busi ness, does not create new eligibility
in a succeeding owner with respect to a credit for which the
predecessor was not eligible under this section. A successor
busi ness may, however, take any carried-over portion of a credit
that its predecessor could have taken if it had a tax liability."

Section 5.4. G S. 105-130.4(j)(3) reads as rewitten:

"(3) The average value of property shall be
deternmi ned by averaging the values at the beginning and end
of the income year, but in all cases the Secretary of
Revenue nmay require the averaging of nonthly or other
periodic values during the incone year if reasonably
required to reflect properly the average value of the
corporation's property. A cor poration
whi-eh that ceases its operations in
this State before the end of its incone year because of its
intention to dissolve or to relinquish its certificate of
authority, or because of A g
nerger, conversion, or consolidation, or for any
ot her reason whatsoever shall use the real estate and
tangi bl e personal property values as of the first day of the
i ncome year and the last day of its operations in this State
in determning the average value of ©property, but the
Secretary may require averagi ng of nonthly or other periodic
values during the incone year if reasonably required to
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reflect properly the average value of the corporation's
property."
Section 5.5. G'S. 105-130.17(e) reads as rewritten:

"(e) Any corporation wheh that
ceases its operations in this State before the end of its incone
year because of its intention to dissolve or to wthdraw from
this State, or because of a wesges nerger,
conversion or consolidation or for any ot her reason
what soever shall file its return for the then current income year
within 75 days after the date it termnates its business in this
State."

Section 5.6. G S. 105-163.010(2) reads as rewitten:
"(2) Business. -- A corporation, partnership
limted liability conpany, association, or sol e
proprietorship operated for profit."
Section 5.7. G'S. 105-163.013(f) reads as rewitten:
"(f) Transfer of Registration. -- Aregistration as a
qual i fied business venture or qualified grantee business nay not
be sold or otherwise transferred, except that if a qualified
busi ness venture or qualified grantee business enters into a
nmer ger, conversion consolidation, or other simlar
transaction with anot her busi ness and t he survi vi ng
eerperatef conpany woul d ot herwi se neet
the criteria for being a qualified business venture or qualified
grantee business, the surviving conpany retains the registration
wi t hout further application to the Secretary of State. In such a
case, the qualified business venture or qualified grantee
busi ness shall provide the Secretary of State with witten notice
of the nerger, conversion consolidation, or simlar
transaction and the name, address, and jurisdiction of
i ncorporation or organization of the surviving conpany.”
Secti on 5. 8. G S. 105-163.014(d) (1) r eads as

rewitten:

"(1) Wt hin one year after the investnment was made,
the taxpayer transfers any of the securities received in the
investment that qualified for the tax credit to another
person or entity, other than in a transfer resulting from
one of the follow ng:

a. The death of the taxpayer.

b. A final distribution in |iquidation to the
owners of a taxpayer that is a corporation or other
entity.

c. A nmerger, conversion, consolidation

or simlar transaction requiring approval by the

Slapeepdrei=ghai=a:  OWNeEr s of t he

qual ified busi ness venture or qual ified grant ee

busi ness under applicable State law, to the extent the

t axpayer does not receive cash or tangible property in

the nerger, conversion, consolidation, or other

simlar transaction."

Section 5.9. G S. 105-187.6(b)(2) reads as rewitten:
pathrership

"(2) To a
part ner ship, limted liability conpany, or
corporation as an incident to the formation of t he
SacamL e o S Erim el erirel
partnership, limted liability conpany, or corporation

and no gain or loss arises on the transfer of the
not or vehicle under section 351 or section 721 of the
I nt er nal Revenue eede— Code as defined

in GS. 105-228.90, or to a partnership, linmted
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liability conpany, or corporation by #ergesr
—e+ nerger, conversion, or consolidation in
accordance with e S—55—311—06—
applicable law. "
Section 5.10.(a) G S. 105-228.29 reads as rewitten:
"§ 105-228.29. Conveyances excl uded.
The provisions of this Article shall not apply to transfers
of an interest in real estate by operation of |law, by |lease for a
term of years, by or pursuant to the provisions of a wll, by
i ntestacy, by gift, by ~erge+ ner ger
conver si on or consolidation, or by instrunents securing
i ndebt edness, or any other transfer where no consideration in
property or noney is due or paid by the transferee to
transferor.”
Section 5.10.(b) Subsection (a) of this section expires
July 1, 2000.
Section 5.10.(c) Effective July 1, 2000, G S. 105-
228.29(7) as enacted by Section 1 of S.L. 1999-28 reads as
rewitten:

"(7) By FEr-ger nerger.,
conversion, or consolidation."”
PART VI. MJTUAL TO STOCK | NSURANCE CONVERSI ON
Section 6. Article 10 of Chapter 58 of the Genera
Statutes is amended by adding a new section to read:
"8 58-10-10. Miutual conversion to stock insurer
a A donestic nmutual insurer may convert to a donestic

stock insurer under a plan that is approved in advance by the
Commi ssi oner.

(b) The Conmissioner shall not approve the plan
unl ess:
(1) It is fair and equitable to the
insurer's policyhol ders.
(2) It is adopted by the insurer's board

of directors in accordance with the insurer's bylaws and
approved by a vote of not less than two-thirds of the
insurer's nenbers voting on it in person, by proxy, or by

mai | at a neeting called for the purpose of voting on the
plan, pursuant to reasonable notice and procedure as
approved by the Conm ssioner. If the conpany is a life

insurer, the right to vote may be limted, as its bylaws
provide. to nenbers whose policies are other than term or

group policies and have been in effect for nore than one
ear.

(3) Each policyholder's equity in the
insurer is deternminable under a fair and reasonable formul a

approved by the Commissioner. The equity shall be based
upon the insurer's entire statutory surplus after deducting
certificates of contribution, guaranty capital certificates,
and simlar evidences of indebtedness included in an
insurer's statutory surplus.

4 The policyholders entitled to vote on

the plan and participate in the purchase of stock and
di stribution of assets include all policyholders on the date

t he pl an was adopted by the insurer's board of
directors.
(5) The plan provides t hat each

policyholder specified in subdivision (4) of this subsection
receives a preenptive right to acquire a proportionate part
of all of the proposed capital stock of the insurer or of
al | of the stock of a corporation affiliated with the
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insurer within a designated reasonable period as the part is
determ nable under the plan of conversion; and to apply

toward the purchase of the stock the anmpunt of t he
policyholder's equity in the insurer under subdivision (3)
of this subsection. The plan nust provide for an equitable
distribution of fractional interests.

(6) The plan provides for paynment to each
policyholder of the policyholder's entire equity in the
insurer; with that payment to be applied toward the purchase
of stock to which the policyholder is entitled preenptively
or to be made in cash, or both. The cash paynent may not
exceed fifty percent (50% of each policyholder's equity.
The stock purchased. together with the cash paynent. if any.

shal | constitute full paynent and di scharge of the
policyholder's equity as an owner of the nutual insurer
(7) Shares are to be of fered to

policyholders at a price not greater than that of shares to
be subsequently offered to others.

(8) The Conmmissioner finds that the
insurer's managenent has not., through reduction of volune of
new business witten, through policy cancellations, or
through any other nmeans, sought to (i) reduce, limt, or
affect the nunber or identity of the insurer's nenbers
entitled to participate in the plan or (ii) secure for the
individuals constituting management any unfair advantage
through the plan.

9) The plan, when conpleted, provides

that the insurer's capital and surplus are not |ess than the
mnimumrequired of a donestic stock insurer transacting the

sane kinds of insurance, are reasonable in relation to the

insurer's outstanding liabilities., and are adequate to neet

its financial needs.

C Wth respect to an insurer with a guaranty capita
the conversion plan shall be approved by a vote of not |ess than
two-thirds of the insurer's guaranty capital shareholders and
olicyholders as rovided for in subdivision b) (2 of this

section. The plan may provide for the issuance of stock in
exchange for outstanding guaranty capital shares at their
redenption value subject to the conditions in subsection (b) of
this section.

(d) The Conmi ssioner may schedule a public hearing on
the proposed conversion plan.

(e) The Conmi ssioner nmay retain, at the nutual insurer's
expense, any attorneys, actuaries, econonists, accountants, or
other experts not otherwise a part of the Conmissioner's staff as
may be reasonably necessary to assist the Comnissioner in

reviewi ng the proposed conversion plan
(f) The corporate existence of the nutual conpany

continues in the stock conpany created under this section. Al
assets. rights. franchises. and interests of the forner nutual
insurer, in and to real or personal property, are deened to be
transferred to and vested in the stock insurer, wthout any other
deed or transfer; and the stock insurer sinultaneously assunes
al | of the obligations and liabilities of the former nutual
insurer.

() No director., officer. or enployee of the insurer
shall receive

(1) Any fee, commi ssion, conpensation, or
other valuable consideration for aiding. pronoting. or
assisting in the conversion of the nutual insurer to a
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donestic stock insurer, other than conpensation paid to any
director, officer, or enployee of the insurer in the

ordi nary course of business; or

(2) Any distribution of the assets,
sur pl us, or capital of the insurer as part of a
conversi on.
h The Comm ssioner may adopt rules to carry out the
provisions of this section."
PART VII. HOVEOWNER ASSOCI ATI ON REFUNDS.

Section 7. G S. 55A-13-02(b) reads as rewitten:
"(b) Subj ect to the provisions of subsection (d) of this
Seet-ei—{——a section:
(1) A corporation may make

distributions to any entity that is exenpt wunder section
501(c)(3) of the Internal Revenue Code of 1986 or any
successor section, or that is organized exclusively for one
or nore of the purposes specified in section 501(c)(3) of
the Internal Revenue Code of 1986 or any successor section
and that upon dissolution shall distribute its assets to a
charitable or religious corporation, the United States, a
state or an entity that is exenpt under section 501(c)(3) of

t he Internal Revenue Code of 1986 or any successor
Seet-eR—aRe—{———afy section.
(2) Any corporation other than a

charitable or religious corporation may meke distributions
to any donmestic or foreign corporation.

(3) Except as otherwise prohibited by
statute, a corporation not operated for profit, t he
nenbership of which is limted to the owners or occupants of
r eal property in a condonminium cooperative housi ng
corporation, or other real property devel opnent, having as
its prinary pur poses the managenent . operation

preservation, maintenance, and repair of conmmmon areas and
i nprovenents upon the real property owned by the nenbers and
the corporation or organization, my nmake distribution to
its nmenbers of excess or surplus nenbership dues, fees, or

assessnments remnining after the payment of or provisions for
commpbn expenses and any prepaynent of reserves; provided

that these distributions are in proportion to the dues,
fees, or assessnents collected fromthe nenbers.”

PART VII|. EFFECTI VE DATE
Section 8. Section 6 of this act becomes effective
Cct ober 1, 1999. The remai nder of this act becones effective

Decenmber 15, 1999, and applies to nergers, consolidations, or
conversions effective on or after that date.

In the General Assenbly read three tines and ratified
this the 19th day of July, 1999.

s/ Dennis A. W cker
Presi dent of the Senate

s/ James B. Bl ack
Speaker of the House of Representatives

s/ Janmes B. Hunt, Jr.
Gover nor
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Approved 8:50 p.m this 4th day of August, 1999
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